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“Article—

The judges, both of the Supreme and inferior courts shall
hold their offices for terms of ____ years, and will be eligible
for unlimited reappointment by the President, subject to
reconfirmation by the Senate”

The judicial branch is an American innovation. As the
branch founded to uphold the supremacy of the Constitution, it
represents what was truly revolutionary about the founding of
the American republic. The Constitution is the sovereignty of
the people, and no elected government can usurp that funda-
mental right of self-government as long as the Constitution is
preserved as the charter of the country. The Court protects this
unique and revolutionary right and symbolizes the continued
integrity of the system.

If the Supreme Court inspires pride, it has also provoked
opposition throughoutits existence, perhaps because it has come
to play a much larger part in forming the law of the land than
ever anticipated by its creators. One attempt to control the judi-
ciary has been to make it accountable by instituting terms of
office.

The Fight Against “Usurpations™

The leading feature of the Supreme Court—its inde-
pendence—stems directly from the colonial experience with the
British judicial system. Colonial judges were originally appointed
to office during good behavior. But they quickly became depend-
entonthe Kingwhen in 1761 the tenure provision was altered to
“during theroyal pleasure!’ The judiciary’s subordination to the
monarch was sealed by 1772, when Massachusetts Superior
Court judges were paid from the royal instead of the colonial
purse.

Such measures only fueled the revolutionary fires. In the
Declaration of Independence, Thomas Jefferson listed among
the “REPEATED injuries and usurpations, ALL HAVING in
direct object the establishment of an absolute tyranny over these
states” the charge that the King

has obstructed the administration of justice by refusing his
assent to laws for establishing judiciary powers. He has
made judges dependent on his will alone for tenure of their
offices, and the amount and payment of their salaries.

A “good behavior” term was a feature of most of the revolution-
ary state constitutions; it was one of the first things to be agreed
upon at the Constitutional Convention in Philadelphia in 1787.

The judicial power of the United States shall be vested in one
Supreme Court, and in such inferior courts as the Congress
may from time to time ordain and establish. The judges,
both of the supreme and inferior courts, shall hold their
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offices during good behavior, and shall, at stated times.
receive for their services, a compensation, which shall not be
diminished during their continuance in office. (Article 3,
Section 1)

The Power of Appointment

While the founders had no argument against a life term for
Supreme Court justices, it took several months for a decision to
be reached on who or what would have the authority to appoint
new judges. The Virginia Plan presented to the Convention on
June 6, 1787 proposed that the judiciary be chosen by the
“national legislature!’ James Wilson of Pennsylvania warned
that “intrigue, partiality, and concealment” might result from
appointments entrusted to a body of people. James Madison
proposed removing “appointment by legislature” from the
clause and the phrase was left blank, to be filled upon “maturer
reflection!” Madison supported appointment by the Senate which
he considered to be ‘numerous enough to be balanced. Not too
numerous to be governed by other motives: stable and inde-
pendent enough to follow their own judgments’

Throughout the summer most of the framers clung fast to
the notion that the legislature—as a representative of the
people—should select the judges. By August, however, mistrust
of a “mass” decision prevailed and the Committee of Five
recommended that the Senate appoint Supreme Court judges.
That proposal in turn was rejected for the opposite reason: a
majority of Senators who represented only a minority of the
people could place a judge on the bench.

Not until late in the Convention could the framers agree that
the President, as the officer of the people, was an appropriate
authority to appoint judges, subject to approval by the Senate.

. and he shall nominate, and, by and with the advice and
consent of the Senate, shall appoint ambassadors. other pub-
Lic ministers and consuls, judges of the Supreme Courtt, and
all other officersof the United States ... (Article 2. Section 2)

The Paradox of Independence

The widespread agreement on judicial independence may
have been in reaction to George III’s “usurpations;’ but it also
reflected certain prevailing 18th-century beliefs about the effects
of power on those who were entrusted to wieldit. Asa safeguard
for the rights they claimed as an independent nation, the found-
ers fashioned the government with the express purpose of con-
trolling the officers and institutions of power. Concentrations of
power were hothouses in which man's evil nature would flour-
ish. The three branches were kept strictly separate to create a
natural system of checks and balances, making it impossible for
one branch, individual or scheming faction to wield power inde-
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pendent of the others. The Supreme Court was envisioned as the
ultimate check, the purest institution that would remain inde-
pendent of political pressure and partisan motivations. The
Court would protect the rights of the minority against the greed
of the majority, restrain the executive from overindulgence in
personal power, and demand that all legislation adhere to Consti-
tutional principles.

But subsequent generations looking back to the creation of
the American judiciary could see a paradox in its independence:
the founders did not provide the same powerful checks on the
Court as on the other branches. Yet the court was to be made of
mortal men subject to the same temptations as any others. Why
wouldn’t independence create the danger of the accumulation of
too much power? One answer was given by John Randolph at
the Virginia ratifying convention in 1788.

... Have you anything to apprehend, when they can in no
case abuse their power without rendering themselves hate-
ful to the public at large? ... where power may be trusted,
and there is no motive to abuse it. it seems to me as well to
leave it undetermined as to fix it in the Constitution.

The “Least Dangerous” Branch

The clue to the paradox of independence can be found in
Federalist #78, without question the finest explanation of the
intentions and philosophy of the framers as they created the
framework of the judiciary branch. Written by “Publius” in May
1788, it explains the viability of the Court and its role in the
complex scheme of the new government. Perhaps the greatest
strength of the judiciary, in Publius’ argument, was its weakness.
It could be independent because it was the “least dangerous”
branch.

Some modern readers have found it hard to believe that the
framers envisioned the judicial as the least powerful of the three
branches. But Publius’ argument in Federalist #78 shows that
this was one of the distinctive features of the Court.

Whoever attentively considers the different departments of
power must perceive. that in a government in which they
are separated from each other, the judiciary, from the
nature of its functions, will always be the least dangerous to
the political rights of the constitution: because it will be least
inacapacity toannoy or injure them. The executive not only
dispensesthe honors, but holds the sword of the community.
Thelegislature not only commandsthe purse, but prescribes
the rules bywhich the duties and rights of every citizen are to
be regulated. The judiciary on the contrary hasnoinfluence
over either the sword or the purse. no direction either of the
strength or of the wealth of the society ... It may truly be
said to have neither Force nor Will, but merely judgment . ..
The judiciary is beyond comparison the weakest of the three
departments of power.
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The framers’ belief in the frailty of the judicial branch stemmed
largely from their adherence to the philosophy of Montesquieu
who wrote “of the three powers ... the judiciary is next to
nothing” Therefore it was more important to guard its inde-
pendence than to check its powers. A real danger would have
been created by giving judicial powers to the legislative or execu-
tive branches.

Liberty can have nothing to fear from the judiciary alone.
but would have everything to fear from its union with either
of the other departments ...

And the separation of powers had to be constantly reinforced for

. as from the natural feebleness of the judiciary, it is in
continual jeopardy of being overpowered, awed, or influ-
enced by its coordinate branches .. ..

“During Good Behavior”

The independence of the judicial branch was provided forin
the simple clause “during good behavior”. Even though this
clause was approved unanimously by the members of the con-
vention, Publius found himself in the position of defending it to
the more skeptical public.

The standard of good behavior for the continuance in office
of the judicial magistry is certainly one of the most valuable
of the modern improvements in the practice of government.
In @ monarchy it is an excellent barrier to the despotism of
the prince: in a republic it is a no less excellent barrier to the
encroachments and oppressions of the representative body.
And it is the best expedient which can be devised in any
government. to secure a steady, upright and impartial
administration of the laws ...

...nothing can contribute so much to [the judiciary’s] firm-
nessand independence, as permanency in office, this quality
may therefore be justly regarded as an indespensible ingre-
dient in its constitution; and in great measure as the citadel
of the public justice and the public security.

Publius and the founders firmly believed that the independ-
ence provided by the good behavior clause was crucial to the
Court’s ability to counteract the naturally power grasping legis-
lative and executive branches. The Constitution needed constant
defense, and this above all was what the judiciary became identi-
fied with.

If, then, the courts of justice are to be considered as the
bulwarks of a limited Constitution against legislative en-
croachments, this consideration will afford a strong argu-
ment for permanent tenure of judicial offices, since not hing
will contribute so much as this to the independent spirit in
the judges which must be essential to the faithful perfor-
mances of so arduous a duty.

4




The Court would also protect individual rights as part of its
.defense against what the founders saw as the “excesses” of
democracy.

This independence of the judges is equally requisite to guard
the Constitution and the rights of individuals from the
effects of those ill humors which the acts of designing men,
or the influence of particular conjunctures, sometintes dis-
seminate among the people themselves, and which, though
they speedily give place to better information, and more
deliberate reflection, have a tendency, in the meantime, to
occasion dangerous innovations in the government, and
serious oppressions of the minor party in the community.

The British Example and Anti-Federalist Opposition

Despite the fervor of revolutionary opposition to the mon-
archy, American institutions in the formative years were largely
patterned on the British examples. In Federalist #78, Hamilton
concludes his argument for the Court by commending the fra-
mers for following the example set by the British judicial system.

Upon the whole, there can be no room to doubt that the
convention acted wisely in copying from the models of those
constitutions which have established good behavior as the
tenure of their judicial offices, in point of duration; and that
so far from being blamable on this account, their plan would
have been inexcusably defective if it had wanted this impor-
tant feature of good government. The experience of Great
Britain affords an illustrious comment on the excellence of
this institution.

But the example of Great Britain also presented the basis for
criticism of the proposed Constitution. In a series of essays that
appeared in the New York Journal during the spring of 1788, the
Anti-Federalist writer “Brutus” focused on the good behavior
tenure, not as the foundation of a fine judiciary, as Publius
asserts, but as the source of potentially grave and dangerous
consequences. His analysis was based on a comparison between
the British and American systems:

The supreme court under this constitution would be exalted
above all other power in the government, and subject to no
control . ..

The judges in England are under the control of the legisla-
ture, for they are bound to determine according to the laws
passed by them. But the judges under this constitution will
controlthelegislature, for the supreme court are authorised
in the last resort, to determine what is the extent of the
powers of the Congress. They are to give the constitution an
explanation, and there is no power above them to set aside
their judgment ... they are independent of the people, of
the legislature, and of every power under heaven. Men
placed in this situation will generally soon feel themselves
independent of heaven itself ...
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The British needed to establish a good behavior tenure,
Brutus said, because a judiciary without it could not hold its own
against the all-powerful monarchy. But no branch of the Ameri-
can government could ever pose the same threat. Why the
founders gave the judiciary more independence than the British
system was almost beyond Brutus’ comprehension.

Impeachment

The only constitutional provision for removal of Supreme
Court justices, as officers of the United States, is contained in
Article II, Section 4.

The President, Vice President, and all civil officers of the United
Stales, shall be removed from Office on impeachment for, and
Conviction of Treason, Bribery, or other high Crimes, and Mis-
demeanors.

Brutus, once again foreshadowing criticisms of modern reformists,
warned that such a clause did nothing to guard against routine
misconduct and misjudgment. Only if judges could be proven
absolutely “wicked and corrupt” would there be any hope of
impeaching them. In the first years of the Court's existence it
became very clear that bringing impeachment proceedings to
fruition was a long and arduous task. In the past two hundred years
only fifty-four federal judges have been investigated and of those
only eight judges and one Supreme Court justice have been
impeached. The lastimpeachment of a federal judge was over forty
years ago. Lord Bryce spoke for many proponents of change when
he said:

Impeachment ... is the heaviest piece of artillery in the congres-
sional arsenal, but because it is so heavy il is unfit for ordinary use. It
is like a hundred-ton gun which needs complex machinery to bring it
into position, an enormous charge of powder to fire it, and a large
mark to aim at.

There is some question as to whether the founders intended
impeachment to be the only method of disciplining or removing
federal judges. Controversy stems from varying interpretations of
what the framers meant when they made provisions for impeach-
ment. Some say they were careful to spell out the grounds for
impeachment, because they were afraid it might be used as a
weapon against the judicial branch. They did not go into detail
about other review and removal procedures only because they
expected these would be established as common administrative -
practices.




Modern advocates of tenure reform argue that impeachment
was always cumbersome but in today’s Congress it is even more
so—its heavy legislative schedule simply does not allow time for
the extended review and deliberation of impeachment proceed-
ings. Others argue that the founders created a difficult impeach-
ment process to guard judicial independence and it should be left
that way.

Accountability

Brutus was not convinced that the judiciary was the “least
dangerous” branch. In his opinion it was potentially the most
powerful branch of all and the root of that power was the good
behavior tenure. He appealed to the principles of republican
government in urging that the Court be made accountable to
some authority.

When great and extraordinary powers are vested in any
man, or body of men, which in their exercise, may operate to
the oppression of the people, it is of high importance that
powerful checks should be formed to prevent the abuse of it.

Perhaps no restraints are more forcible, than such as
arise from responsibility to some superior power. Henceit is
that the true policy of a republican government is, to frame it
in such a manner, that all persons who are concerned in the
government, are made accountable to some superior for
their conduct in office. This responsibility should ultimately
rest with the people.

Brutus did not directly suggest the establishment of terms
for judges as a solution to the need for accountability. That sug-
gestion came later. He did say that “the supreme judicial ought to
be liable to be called to account, for any misconduct, by some
body of men, who depend upon the people for their places’
Publius, however, was wary of placing the tools of accountability
in the wrong hands, and especially of using the republican insti-
tution of renewable terms for that purpose.

That inflexible and uniform adherence to the rights of the
Constitution, and of individuals, which we perceive to be
indispensable in the courts of justice, can certainly not be
expected from judges who hold their offices by a temporary
commission. Periodical appointments, however regulated,
or by whomsoever made, would, in some way or other, be
fatal to their necessary independence. If the power of mak-
ing them was committed either to the executive or legisla-
ture there would be danger of an improper complaisance to
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the branch which possessed it; if to both there would be an
unwillingness to hazard the displeasure of either; if to the
people, or to persons chosen by them for the special purpose,
there would be too great e disposition to consult popularity to
justify a reliance that nothing would be consulted but the
Constitution and the laws.

Independence is at the root of Publius’ defense of the Court
and his resistance to limiting judicial tenure. Accountability is at
the root of Brutus’ criticisms of the judicial branch justasitis the
major argument for the establishment of terms for judges. These
two principles of republican government have continued to clash
in subsequent attempts to reform the judiciary. Brutus wrote
his arguments against the Supreme Court before it went into
operation, but his judgments proved remarkably astute over
time. He anticipated many of the criticisms that arose within the
tirst decades of the new government and which are still very
much alive in today’s discussion of the judicial branch in general
and the establishment of terms for judges in particular.




QUESTIONS FOR DISCUSSION

e Independence and accountability—are they irreconcila-
ble? Can the Court be made more accountable without changing
its independent character?

e Is independence necessary to do the job of safeguarding
the Constitution and the rights it represents? What does the job
of “safeguarding the Constitution” mean? Is it an active or a
passive role?

e Is the Court still the “least dangerous” branch? If not,
what has made it more dangerous?

e Is impeachment a strong enough check on the Court?

e Does “judicial independence” assume infallibility on the
part of judges? Is it consistent with the checks on the other
branches of government?

e Isitaccurate tosay thatthe Court as currently structured
is removed from politics? Would it undermine the Court to poli-
ticize it?

e Would the creation of judicial terms give the legislative
and executive branches a power that does not rightfully belong
to them? Does power over the Court more rightfully belong to
the people?



Partisanship and the Courts

The founders had intended the judiciary to be weak and non-
partisan; they assumed that it could be. History quickly proved
them wrong. Power, partisanship, and the Court became insep-
arable and controversial issues. Even the men who had sup-
ported the theory of an independent judiciary found the reality
difficult to live with. One of the most graphic examples of this is
Thomas Jefferson who spent his two terms as President em-
broiled in battle with John Marshall and his Federalist Court.
Jefferson’s motivations were blatantly political—he wanted
judges who supported his policies and would come to decisionsin
keeping with his political needs and beliefs.

Unable to weed the Federalist opposition out of the Court
through constitutional means—by impeachment—Jefferson and
his Republican Party attempted to change the system. John
Randolph, a Virginia Republican, introduced the following Con-
stitutional amendment:

The judges of the Supreme Court and all other courts of the
United States shall be removed from office by the president
in joint address of both Houses of Congress requesting the
same.

Thomas Jefferson himself was one of the first to propose estab-
lishing terms of office for justices as ameans of controlling them.

The words of William Giles, a Virginia Congressman, bluntly
expressed the opinion of many of his contemporaries in the early
19th century:

. all other Judges of the Supreme Court ... must be
impeached and removed ... and if the Judges of the
Supreme Court should dare, as they have done, todeclare an
Act of Congress unconstitutional, or to send a mandamus to
the Secretary of State, as they have done, it was the
undoubted right of the House of Representativesto impeach
them, for giving such opinions, however honest or sincere
they may have been in entertaining them ... A removal by
Congress was nothing more than a declaration by Congress
to this effect: you hold dangerous opinions, and if you are
suffered to carry them into effect, you will work the destruc-
tion of the Union. We want your offices for the purpose of
giving them to men who will fill them better.

The struggle to control the Court has retained its partisan color-
ing up into the 20th century. Any change that would make the
judiciary accountable to either the legislative or executive
branch—such as terms subject to reappointment—would in-
crease the chance of the Court being shaped for partisan pur-
poses. It does not take great imagination to insert Giles’ wordsin
the mouths of a modern Senate denying reappointment to a
sitting judge. “We want your offices for the purpose of giving
themn to men who will fill them better”
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The more activist stance of the 20th century Court in ruling
on issues such as reapportionment, busing, school prayer and
abortion has added an extra edge to reform attempts. But the
clear link between reforms and current-day legislative issues
should not obscure the questions that will be of concern aslong as
the theory of separated powersremains at the heart of the Amer-
ican republic. Should the Court be more in touch with the politi-
cal current or would it lose its power to protect the Constitution
by being politicized? Is it realistic to assume that the Court can be
independent?

Establishing Terms

Attempts to limit and control the judiciary have a history as
varied as it is long. Of the methods calling for Constitutional
amendment, establishing terms of office for the judiciary is the
most frequently proposed. '

Amendments to establish terms fall into three categories:

1. Absolute Limits on Tenure—These proposals would limit
all judicial appointments to a single term of a fixed length,
subject to the good behavior requirement. Within a lifetime
a person could serve one term as an inferior court judge and
one term as a Supreme Court justice but never two terms at
the same level. A twelve-year term and a fifteen-year term
have both been proposed.

2. Limited Term Subject to Popular Election—These prop-
osals usually call for dividing the United States into nine
judicial districts, each of which would elect a single Supreme
Court justice and the necessary circuit and district judges.
Terms would be six years in length with no limit on reelec-
tion eligibility.

3. Limited Term Subject to Reappointment—The most
popular version of this proposal calls for ten year terms
renewable upon nomination by the President and confirma-
tion by the Senate. Two current variations on this theme
include: 1) six or eight-year terms instead of ten and 2)
reconfirmation by the Senate but no renomination by the
President.

Proponents of establishing terms argue that the judiciary is
too independent and removed from both the political considera-
tions of the executive and legislative branches and the social
considerations of the people. Although Brutus never suggested
the establishment of terms for the judiciary all his fears and
arguments are echoed by proponents of the amendment. The
judicial branch has too much power; it has too much effect on the
legislative process without being answerable to the people or
their representatives. Terms are proposed to make the Court
accountable for its actions. Those who argue against terms call
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attention to the carefully crafted separation of powers created by
the founders and argue for the continued independence of the
judiciary and the need for a removed, non-partisan checkonthe
other branches.

Periodic reappointment would also provide a way of ridding
the judiciary of “problem judges.’ those unfit for office due to
misconduct or physical or mental disability. Supporters of terms
point out that impeachment is too cumbersome to be considered
a real deterrent in cases of misconduect and that judicial review
boards (see Related Reforms) would expose “dirty laundry” and
damage the reputation of the entire branch. Reappointment
procedures would provide a quick, painless, and routine way of
insuring that only qualified judges remained on the federal
bench. Opponents of establishing terms see the damage t0 the
balance of power that would result from reappointment as a far
greater danger than a few bad judges. Accountability versus
independence and fit versus unfit judges are the two major
themes of the debate over terms. These and other arguments are
outlined below.
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RELATED REFORMS

Establishing terms of office for the judiciary is only one of
several proposed solutions to problems arising from too much
judicial independence and the life tenure provision. One related
proposal would make it easier to remove judges by setting up
alternatives toimpeachment. Another would institute a manda-
tory retirement age or at the very least encourage early retire-
ment.

Alternatives to Impeachment—Attempts to change the
judiciary began in 1791 with the call for a Constitutional amend-
ment to give the President or Congress power to remove judges
for misconduct short of impeachable crimes. More recently,
judicial reformers have tried to second guess the impeachment
clause through legislation rather than by amendment of the
Constitution.

The Judicial Tenure Act is a good example of the type of
disciplinary mechanism these reforms aim to create. Through a
system of special “courts within the Court” the Act would man-
date a procedure for retiring disabled judges and removing those
who have not committed impeachable offenses, but “whose con-
duct is or has been inconsistent with the good behavior required
by Article III, Section 1 of the Constitution” The members of
these disciplinary bodies would have the power to review and
remove judges of the inferior courts but only to review and
recommend action in cases involving Supreme Court justices.

Mandatory or Early Retirement—The other major proposal
to change the life tenure clause seeks to reduce the problem of
senility on the bench by setting a retirement age. A Constitu-
tional amendment calling for mandatory retirement at age sev-
enty has been proposed. Some non-Constitutional solutions have
attempted to encourage voluntary retirement. One proposal
would permit a judge or justice to retire after eighty years of
combined age and service, so that a judge could retire at age
sixty-five if he had served fifteen years.

The major argument against retirement is that judges with
valuable experience would be forced to retire regardless of their
ability to serve. But supporters of retirement claim that retired
judges can still contribute by serving when and where they are
needed.
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ARGUMENTS FOR ESTABLISHING TERMS

e Judges would be less “removed” and would have to be
more responsive to the needs and realities of a changing society.

e A reappointment process would allow for periodic review
of a judge's performance.

e Judges who did not perform their duties for reasons such
as irresponsibility, disability, or senility could be removed at the
end of their term without the stigma of impeachment.

e The Court has taken on a larger role in the legislative
process and its power has grown considerably since the 18th
century. Terms of office would institute a legislative check thatis
needed in light of this larger role.

e Renewable terms would politicize the Court, which would
be a healthy development because it would create more cohe-
siveness in government policymaking.

e The higher turnover rate and lower average age of justi-
ces that would result from the establishment of terms of office
would create a more innovative, contemporary Court.

e If the Court is going to rule on issues with immediate

social implications, such as abortion and busing, it should be
accountable for its actions to the people and their representatives.
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ARGUMENTS AGAINST ESTABLISHING TERMS

¢ Reappointment by any body would create a dependent,
biased judiciary, robbing the country of truly equal opportunity
under the law.

e Well qualified and effective judges could be forced from
office because they refused to subordinate themselves to the will
of the appointing authority.

e Judges might tend to “campaign” when facing the possi-
bility of reappointment, allowing political considerations to
influence their decisions.

e Judges might deviate from the letter of the law in order to
make decisions in keeping with the desires of the reappeinting
authority.

e Fixedterms would lead to a higher turnover in the courts,
depriving the country of the experience and maturity that is
important to fair judgment of the laws.

e The increased opportunity to appoint judges would allow
Presidents to “stack” the courts to suit their political needs.

e Fixed term lengths might encourage Presidents to “give
away’ seats on the bench as political favors, knowing that it could
do no permanent or even long range damage to the judiciary.

e Making the judiciary accountable to the legislative or
executive branches would violate the separation of powers
intended by the Constitution and greatly decrease the judiciary’s
ability to act as a check on the other branches.

e Theincidence of truly incompetent or irresponsible judges
is so low that it does not warrant jeopardizing the entire judicial
system to correct a virtually non-existent problem.
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ELECTION BY THE PEOPLE
Arguments For:

e A chance for the people to judge the performance of their
justices and reconsider their quaiifications.

e By making the Court accountable tothe people directly, the
Court would respond to the needs of society.

e “Judicial restraint” might become a reality.

e The public is more informed and educated than during the
18th century and is therefore able to make judgments on candi-
dates for the Court.

Arguments Against:

e The general public is no mare qualified to assess the legal
gualifications of candidates than they were in the 18th century.

e |f elected by the people the supreme law of the land would
be overly affected by the passions of the majority.

e The people are not familiar enough with the complexities of
the Constitutional system to fully understand the decisions made
by the Court and could therefore not fairly assess the performance
of each justice.

e Judges might be tempted to make decisions for the wrong
reasons, campaigning to the majority rather than protecting the
rights of all.
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1791

1807-12

1832

1870

1936-50

1967-80

1969

1970

1974-78

JUDICIAL TENURE
A BRIEF LEGISLATIVE HISTORY

Constitutional amendment proposed which provided
for an alternative to removal by impeachment; the
first attempt to change the Court through Constitu-
tional amendment.

As a result of the Jefferson/Republican frustration
with the Marshall/Federalist Court, nine Constitu-
tional amendments relating to judicial tenure were
introduced including the first to propose establishing
terms.

Authority of the Court was challenged by Andrew
Jackson’s administration. Proposed amendment lim-
iting the terms of justices failed to pass the House by a
vote of 115 to 61.

First bill requiring mandatory retirement of federal
judges failed enactment.

Several bills providing for removal of unfit or prob-
lem judges without impeachment introduced. For
example:

1936—Bill proposing establishment of High Court for
Trial of Judicial Officers (except Supreme
Court Justices).

1937—Rill providing that the House of Representa-
tives could initiate hearings and conduct pros-
ecution on behavior of federal judges passed
House in 1938 but died in Senate.

1941—Same bill as above passed House but failed to
win approval of the Senate.

Over a dozen proposals introduced providing for
popular election of federal judiciary.

First proposal calling for a “judicial review board”
composed of federal judges with power to recom-
mend removal of peers (except for Supreme Court
justices).

Senate Judiciary Committee Subcommittee on the
Separation of Powers concluded that 1969 proposal
was “unconstitutional and a threat to the independ-
ence of the judiciary!”

Judicial Tenure Act calling for a judicial review
board with power to investigate federal and Supreme
Court justices introduced to Senate three times.
Passed by Senate in 1978 but not acted on by House
before close of 95th Congress.
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The Jefferson Foundation
P. O. Box 33108
Farragut Station
Washington, D. C. 20033
(202) 466-2311

The Jefferson Foundation is a non-profit, tax-exempt or-
ganization incorporated in Washington, D. C. The Founda-
tion has two major purposes.

e To enhance the public’s critical understanding of the
Constitution and its history by involving citizens in de-
bate and discussion of the fundamental principles of
American government.

e To study historical trends and contemporary opinion
on constitutional reforms which have been proposed
in Congress and endorsed by various groups as ways
of improving the structure and functioning of govern-
ment.

The Jefferson Foundation is a strictly non-partisan, non-
advocacy organization which takes no position on any of
the reform issues it studies. Its role is to promote informed
and rational discussions of the fundamentals of the American
system and to facilitate public understanding of how the
Constitution was made.

The Indiana Historical Bureau is an agency of the State of
Indiana charged to publish sources on Indiana history and
to encourage the study of Indiana history. The Historical
Bureau has cooperated in the printing of these guides as
a service to the citizens of the State.

For information about the programs of the agency, write the

Indiana Historical Bureau
140 North Senate Avenue
Indianapolis, IN 46204
317-232-253b




