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Preamble

A letter from the Chairman and the President of the Foundation

for the U.S. Constitution

One day in the winter of 1987 in the
small offices of the Foundation for
the U.S. Constitution, a discussion of
priorities led to an intriguing idea.

Established a year earlier by Pres-
ident Ronald Reagan, the Foundation
had a clear mandate and a specific
responsibility: to fund and seek
funding for educational projects that
would further understanding of the
Constitution, and to generate among
Americans, especially the young, an
awareness and appreciation of that
document. Throughout the Constitu-
tion’s bicentennial year, our attention
had centered largely on celebratory
events. What seemed lacking was an
ongoing program to communicate
just how much this remarkable docu-
ment has steered the course of our
nation and daily affects the society in
which we live.

With that in mind, our simple, al-
beit ambitious, idea was to concen-
trate our efforts on a single endeavor:
a magazine whose theme would be
the Constitution and its prevailing in-
fluence on our lives and history. Far
from a narrow purview, this was an
opportunity to explore more than
200 years of events and issues, strug-
gles and achievements that are root-
ed in—or are outgrowths of—our
Constitution. Handsomely illustrated,
scholarly but lively, this would be a
magazine of discovery and enlight-
enment designed to instill within
readers a fresh regard for country
and for freedom.

And so CONSTITUTION was born.
The first issue was published in the

fall of 1988 and distributed widely
and on a complimentary basis to edu-
cators—especially secondary-school
teachers of American history and so-
cial studies—and to lawyers, judges
and elected officials. That the maga-
zine would fill a need was never in
doubt; that it would be s0 well re-
ceived was a welcome surprise and
confirmation that we had a vehicle to
help us accomplish our goals.

For the past seven years 2 small,
dedicated staff has fulfilled the maga-
zine’s initial promise. But with this
special supplement the publication of
CONSTITUTION comes to an end. We
are grateful to the many friends and
corporate benefactors whose help
enabled us to sustain the production
and distribution of the magazine for
so long. Our thanks also go to our
Editorial and Advisory boards, who
lent their expertise and ideas. All of
us are glad to know that CONSTITU-
TION will live on in 40,000 schools
and libraries across the United States.

This supplement contains the
original text of the Constitution and
many of the great American docu-
ments that shaped, amended or in-
fluenced it, as well as a master index
to all the issues of CONSTITUTION.
The Foundation will make the com-
plete collection of CONSTITUTION
and the supplement available in a
boxed set to encourage donations of
this outstanding resource to school
systems throughout the country.

We prize the letters we have re-
ceived from readers responding to
news of the magazine's closing. Jus-

CONSTITUTION is published twice yearly by the Foundation for the United States Constilution, 1271 Avenue of the Americas, New York, New
York 10020 © Copyright 1995. All rights reserved. Reproduction in whole or in part without written permission is prohibited. Back issue and
reprint permission requests for educational purpeses should be submitied in writing to the publisher, CONSTITUTION Magazine, 1271 Avenue of the
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tice Sandra Day O’'Connor wrote,
“The issues of CONSTITUTION have
been uniformly interesting and valu-
able. You should be proud...."; from
Justice Ruth Bader Ginsburg: “Cheers
to you for a job well done”; and from
the distinguished historian Walrer La
Feber: “It is by all odds the best pro-
duced, most readable, and most in-
teresting history journal I know.”
Village Voice columnist Nat Hentoff
phoned to tell us it was the most
valuable magazine he'd ever seen,
and a member of the Research Divi-
sion at the Library of Congress wrote,
“What a delight it has been to receive
these well-written, well-researched
and expertly illustrated articles.
When this magazine goes, there will

The “recorder” (center) dominates the National Archives’ south pediment.
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be no substitute for it.” Said William
Simon, former Secretary of the Trea-
sury: “It is a magnificent magazine,
and one of those rare publications
that has accomplished something in
the way of promoting the common
good. I am delighted to have a full
collection, which I will reasure.”

Educators have sent us more than
a thousand comments over the years
letting us know what a wonderful
magazine and teaching tool CONSTI-
TUTION is.

If they will miss it, so shall we.

The Constitution is no mere relic
of our past, but a living testament to
our ability to better our society. Not a
day goes by without constitutional
issues and questions being raised,

Americas, New York, New York 10020, (212) 522-5522. Not responsible for unsolicited material, which requires return postage and self-ac-
dressed envelope. A cop% of the last annual financial report may be cbtained upan written reguest to the office of the Foundation for the United
States Constitution or 1o the New Yark Depariment of State, Office of Charities Registration, 162 Washington Avenue, Albany, New York 12231.

. examined and debated. If the Consti-

tution seems to be a set of dispas-

- sionate rules and laws and rights,

there are, between its lines, ideas
and ideals we as a people are pas-
sionate about. Making clear the
forces and issues at work, placing
them in historical perspective and
examining the intentions of the Con-
stitution’s framers is something we
wish we could continue to do.

On a2 monument at the National
Archives in Washington, ID.C., where
the Constitution is housed, are en-
graved the words THE PAST 1S PRO-
LOGUE. As old as this document
becomes, it will remain the touch-
stone for our individual liberties and
the framework for rendering the will
of the people. This charter is also a
promise, and therefore eternally new.
It is for each generation to discover
the Comnstitution’s greatness and pro-
tect its principles. We believe that the
best way to protect the Constitution is
to understand it and the best wav to
honor it is to leam more about it.

Although the magazine is closing,
there remains for us the satisfaction
of having created a wealth of materi-
al in support of a noble idea born
more than 200 years ago—that we
the people determine our govern-
ment, our freedoms and our destiny.

0 bodan,

Dwayne O. Andreas
Chairman

N

John A. Meyers
President
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Tradition
Born of
Strife

While breaking away from
England, Americans launched a
revolution of another sort.

by Jack N. Rakove

The Constitution is more than the four parchment pages
that repose in the National Archives. That document is
only the skeleton for a much larger body of institutions,
customs and other documents (such as those reprinted in
this issue) that form the American constitutional tradi-
tion. As the following article shows, a distinctively Amer-
ican constititional lradition began when the colonies
Jfirst started to consider themselves independent states.
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April 1775: Colonial forces (at left) struggl
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(’"\-'raditions, by nature conservative, may sometimes
have revolutionary origins. So it is with America’s
constitutional tradition. It was shaped not only
by the decade of controversy that carried Amer-

icans to independence, but also—and more important-

ly—Dby the process of writing a series of innovative
governing documents for the states and observing their ef-
fectiveness over the decade that followed.

For much of the 18th century, the American colonies
and Great Britain had shared a constitutional tradition,
though each emphasized different aspects. England, of
course, had no single written constitutional document; its
“constitution” was the totality of its governing laws and
customs. The British held that the Glorious Revolution of
1688-89, which limited the King's authority over Parlia-
ment and confirmed that he was bound by constitutional
principles, had also made Parliament the supreme source
of law within the British Empire. But during the Stamp Act
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crisis of 1765, when Parliament took the position that
it had the power to legislate for America “in all cases
whatsoever,” a grave and prophetic constitutional dispute
erupted between the two countries.

In the American view, the Glorious Revolution re-
strained all arbitrary power, Parliament’s as well as the
King’s. Americans were seeking for their own legislative
assemblies the same rights and privileges that Parliament
had secured for itself—including the exclusive power to
enact laws and taxes for the people whom these bodies
represented. That right rested on an ancient and hallowed
constitutional principle: that law was binding only when
enacted through popular consent.

Each crisis that followed the Stamp Act brought
Britain’s and the colonies’ views of their rights and oblig-
ations toward each other into greater conflict. In Massa-
chusetts in 1768, for example, the colony’s General Court
denied Parliament’s authority to impose the Townshend

CONSTITUTION

hold off the British at Lexington. Within a year. of the battle, several of the colonies had written new constitutions.

duties. Britain’s movement of troops into Boston that year
was denounced as an occupation by a standing army. It
begat the Boston Massacre in 1770. After the 1773 Tea
Party, Parliament closed Boston’s port, restructured the
General Court, forbade town meetings without the gover-
nor’s consent and decreed that Americans might be taken
to England to stand trial. These actions brought on the
convocation of the First Continental Congress and, even-
tually, the open hostilities at Lexington and Concord.

In the aftermath of these events, Americans were
forced to think creatively about constitutionalism. Legal
government collapsed in nearly every colony. Gover-
nors and officials acting under royal commission could
hardly allow the colonial assemblies to enact laws mobi-
lizing arms and men to defy Parliament and the King;
colonists, on the other hand, had to reconsider their alle-
giance to a crown that made war on them. In the tradi-
tional view, government meant a contract under which

w
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By warring on them, said the colonists, George ITI had
breached the trust on which their allegiance depended.

subjects pledged fealty in exchange for the King’s pro-
tection. Many Americans thus felt they were now ab-
solved of any obligation to George I1I.

These colonists concluded that war and the collapse of
lawful government had placed them in something like the
state of nature described by the philosophers Thomas
Hobbes and John Locke. It was impossible simply to re-
store the old colonial government: the judges, councillors
and governors who ran it had resigned or fled. Govern-
ment itself must be reconstituted. Americans had to re-
place elements of the monarchy under which they'd lived
with new institutions appropriate to a republican pecple.

But how does one reconstitute government? Obviously
a new execulive must replace the old imperial governors,
but the enterprise did not stop there. In the months pre-
ceding and after the Declaration of Independence, then,
11 of the 13 colonies decided to write constitutions that
would bring their citizens out of the state of nature and
give them the benefits of government by consent. These
constitutions were revolutionary not only because of the
circumstances that gave them birth, but also because the
process of writing them enabled Americans to break from
the constitutional tradition inherited from England. No

longer did the colonists think of a constitution as a set of
norms and customs descended from a distant past, or use
the word to describe the current practices of a govern-
ment. Americans gave the concept an entirely new mean-
ing. As they now defined it, constitution referred to a
single document that specified the nature and powers of
the government, written and adopted at a specific mo-
ment in time. A later innovation would give the document
revolutionary authority: It would be adopted under condi-
tions establishing it as the supreme and fundamental law
of the land, limiting government and unalterable by it.

In reconstituting government through written consti-
tutions, the colonists did not consider how to distin-
guish an act establishing government from statutes or
ordinary legislative acts. Although several states had
held new elections so that the drafters of these constitu-
tions could come with fresh authority from their citizen-
ry, some cbservers—notably in Massachusetts—began
to think that more might be needed.

In the often contentious Bay State, the legislature’s ef-
forts to draft a constitution under its own authority
sparked a popular revolt that led to a critical constitutional
breakthrough. For a constitution to become supreme law,
a number of communities insisted, two conditions had to
be met. First, the document had to be drafted by a body
appointed for that purpose alone; and second, the pro-
posed constitution then had to be submitted to the people
for approval. It took the citizens of Massachusetts four
years to reach agreement on these points, but when they
adopted the constitution of 1780 on this basis, they had
discovered a principle that would be of critical impor-
tance to the framers of the federal Constitution.

The precise legal authority of the other state constitu-
tions was in doubt. These constitutions and their accom-
panying declarations of rights were more than statutes but
less than supreme, fundamental law. To a modern reader,
these declarations of rights are strange but exciting docu-
ments. They are not merely compendiums of legally en-
forceable rights; they also include broad statements on
the first principles of government, the moral obligations
and political rights of citizens and the importance of free-
dom of the press and religious conscience, as well as rules
relating to specific issues such as search-and-seizure and
compensation for property taken for public use. But
rather than compel government to follow their dictates,
these statements typically said that such rights “ought to”
(not “shall”) be respected.

But it is one thing to declare rights and another to set
them beyond the reach of politics. Te observers like
Thomas Jefferson and James Madison, the experience of
the states after 1776 offered a continuing lesson in the




errors of the “compilers™—as Madison called them—of
the first constitutions. Two errors were critical. First, the
defective procedures used to adopt those constitutions
prevented the documents from becoming fundamental
law, unalterable by later legislatures. And second, the real
danger to balanced government that a well-constructed
constitution should guard against came from the people’s
own legislative representatives. As Jefferson observed in
his Notes on the State of Virginia (1785), “An elective
despotism was not the government we fought for.”

Madison kept these problems in mind as he worked to
bring about the Constitutional Convention of 1787. The
Articles of Confederation, America’s first governing docu-
ment, had often been denounced as an “imbecility” be-
cause of its want of power. Its single-chambered Congress
had no authority to legislate or tax in its own right; instead
it proposed measures that the state legislatures were ex-
pected to carry out. The failure of the states to do so had
convinced Madison and others that the national govern-
ment had to be given the authority to enact, execute and

T Enerard Printed w8old by Pam Revens dos

Although Amencans started the fight, Paul Revere’s report of the 1770 Boston Massacre blamed British troops,
which he claimed had been brought “to awe and controul the legislative...Power...and to quell a Spirit of Liberty.”
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adjudicate law in its own right, without relying on the
intermediary authority of the states.

Had the framers simply wished to give the existing
Congress a few modest additional powers, the convention
could have wrapped up its business in a fortnight or so
and headed home. But many of them realized that the
Union must be reconstituted as a government in the full
sense of the term, and with this insight they embarked on
a more ambitious and difficult project. Now they could

#

=
S

CONSTITUTION

Library, Astar

LR

MNew York F

FRAME o GOVERNMENT:

[a)

dgreed upon by the DELECATEs of the People of the State af
MlaszacuusrTes-Bav,

I N

are Books

R

€ G N YVE NTI1IOG N

a
Regun and beld at Cambridpe on the Firk of Seprember, 17795

A KD
@ontinued by Adjonrnments to the Second of Marcl, 17807
To be fubmitied to the Revifion of their Confiituents, in Ordex
to the compleating of the f2me, in Conformity to theirAmend-

ments, at a Seffion to be held for that Purpele, on the Fird
Wednelday in Jusec next enfuing,

BOSTON: Srare of Mastacnvszarrs-Bay,

Printed by Beyyamwin Epes & Sous, in State-Strest,
R LEIE S+

The people of Massachusetts broke new ground by in-
sisting that they approve the “Frame of Government.”

ask what a well-constructed republican government
should look like. And in answering this question, they
drew time and again on the past decade of constitutional
experience within the states. There were many sources
for the framers’ ideas of government—I{rom the writers of
classical antiquity to the luminaries of the Furopean En-
lightenment—but the lessons that mattered most were
those they had learned on native ground.

The framers were expected to present the results of
the convention’s work to the Confederation Congress,
which presumably would submit the Constitution to the
states for approval. Under the Articles of Confederation,
all 13 legislatures had to accept any amendments; but
one of those states, Rhode Island, had not even sent a
delegation to Philadelphia. Nor were the framers at all
confident that the other 12 states, as net losers of power,
would comply with so radical a restructuring of the
Union and sanction the Constitution,

Obviously, the rule of unanimity had to go. But even if
the Constitution won approval, how was its supremacy
over state constitutiens to be confirmed? Now Madison,
James Wilson and other nationalists invoked the Massa-
chusetts discovery, which became a guiding rule of
American constitutionalism. They asked Congress to sug-
gest that the state legislatures lay the proposed Constitu-
tion before special, popularly elected ratification
conventions. Approval by these conventions would es-
tablish grounds for making the Constitution the supreme
and fundamental law of the land. Ratification by the peo-
ple would create a Constitution superior in authority to
the constitutions and laws of the states, and would give
the federal government a persuasive argument for coun-
termanding state measures that ran contrary to national
law. Popular ratification would also convey this benefit
within the national government. Each of the three federal
branches—particularly the weaker executive and the ju-
diciary—would have a rationale for opposing the “en-
croachments” of the others, especially Congress'’s.

The possibility, however, that a powerful national gov-
ernment would run roughshod over the states alarmed
anti-Federalists, who opposed the Constitution. One of
the most vociferous, Maryland Attorney General Luther
Martin, left the convention early to organize opposition to
the new government. In his view, and those of many
states’ rights advocates since, no national constitution can
abridge the immutable sovereignty of the Union's original
members—the states. This tension between national su-
premacy and state sovereignty has been a continuing part
of America’s constitutional tradition. Tt dominated consti-
tutional discourse for much of the 19th century, and has
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of The New-Y

Ratification by New York inspired this editorial comment. North

been revived periodically in the 20th, most recently in the
wake of the 1994 congressional elections.

George Mason of Virginia, a delegate to the convention
who would refuse to sign the Constitution, opposed it for
other reasons. High on his list of objections was his col-
leagues’ refusal to add a declaration of rights such as the
one he had drafted for Virginia in 1776. Their failure to do
so is often regarded as a political error—and perhaps it
was. But the omission also reflected the reexamination of
constitutionalism that was going on. Before 1787, a bill of
rights recognized those rights existing from time im-
memorial that had become part of the social contract, a
pact formed in some mythic past when people first
agreed to live in society. But Americans were writing real
compacts of government, and this process raised disturb-
ing questions: Must rights be explicitly stated in these new
constitutions to retain their authority? Or would funda-
mental rights remain intact whether stated or not

Anti-Federalists had a plain answer to these questions:
adopt a bill of rights no matter what. But Federalists were
less certain. Suppose you wrote a bill of rights, Madison
asked, and failed to enumerate all rights worth protecting?
Would those unenumerated rights lose influence? Or sup-
pose you used an ambiguous Ot watered-down text to se-
cure adoption of an unpopular right. Wouldn't you risk
weakening the authority of that right?

Despite these concerns, Madison conceded that a bill
of rights should be added to the Constitution—more to al-
lay the fears of moderate anti-Federalists than because he
believed it important in itself. In 1789, at the first session
of the new Congress, he persuaded his colleagues to
propose 12 amendments; of these, the 10 we know as the
Bill of Rights were ratified by the states. For more than
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Carolina and Rhode Island had not yet voted.
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a century afterward, the seeming irrelevance of these
amendments suggested that Madison’s doubts about their
utility were well founded. Only early in the 20th century
did the courts begin to interpret parts of the Bill of Rights
to protect individual rights and liberties from abuse by
both state and national governments. In the past 50 years,
the interpretation and reinterpretation of the Bill of Rights
and its great descendant, the 14th Amendment, have gen-
erated many of the serious controversies of law and poli-
tics that have shaped the American constitutional tradition.

Despite two centuries of debate, urgent political or le-
gal questions repeatedly call the meaning of one or an-
other constitutional provision into doubt. That the
Constitution can be continually enlarged and invigorated
in this way tells us something important. When Americans
began writing constitutions, they did not foresee that
these texts—especially the national charter
quire such profound authority. Constitutionalism was an
experiment; even its greatest adherents—men like Madi-
son, Jefferson and Alexander Hamilton—brooded about
its likely success. Both Madison and Hamilton were pri-
vately skeptical whether the federal Constitution would
Jast, and Jefferson mused that constitutions should be re-
placed every generation. Each would be surprised by
how deep a hold the Constitution has acquired and re-
tained over our political culture, Revolutionary in its ori-
gins, the American constitutional tradition may have
grown more conservative in its workings—yet what is
most striking about it is its vitality. [.]

would ac-

Jack N. Rakove is a professor of history at Stanford University.
His Original Meanings: Politics and Tdeas in the Making of the
Constitution will be published rext year.




The Root of American Nationhood

n Congress on June 7, 1776, acting on instructions
from Virginia, Richard Henry Lee proposed “that
these United Colonies are, and of right ought to
be, free and independent States.” After nearly 14
months of warfare, public sentiment was moving in favor
of this resolution, but several delegations remained reluc-
tant. On June 11 Congress voted to postpone a decision
until July 1, but appointed a committee of five to draft a
declaration. At the urging of John Adams, who had led
the Continental Congress through much of the previous
two years, the committee delegated the work to its chair-
man, Thomas Jefferson, whom Adams knew to be a gift-
ed writer. Jefferson’s draft, with a few small changes
suggested by Adams and Benjamin Franklin, was pre-
sented on June 28 to Congress; the declaration was
tabled while the delegates considered Lee’s resolution.
After voting for independence on July 2, the delegates
turned their attention to the draft. They made minor
changes and—to Jefferson’s dismay—deleted a signifi-
cant passage condemning the King for fostering the slave
trade and shortened a lengthy paragraph censuring the
people of Great Britain for their failure to arrest their
government’s designs.
Decades later, jealous of the fame Jefferson had won
by authoring the Declaration, Adams complained that

10

As the Continental Congress prepares to vote, a pensive Benjamin Franklin (seated at center) awaits the outcon

“there is not an idea in it, but what has been hackneyec
Congress for two years before,” that “the substance of
was all contained in the Declaration of Rights of the f
Continental Congress, approved on October 14, 1774. |
ferson’s response was apt. He did not, he told Jan
Madison, “consider it any part of my charge to invent n
ideas.” The object, he explained to Lee, was “not to fi
out new principles, or new arguments ... but to place |
fore mankind the common sense of the subject, in ter
so plain and firm as to command their assent, and to ju
fy ourselves in the independent stand we are compell
to take. Neither aiming at originality of principle or ser
ment, nor yet copied from any particular and previc
writing, it was intended to be an expression of the Am
ican mind.” Jefferson may well have consulted Jo
Locke’s Second Treatise on Governmment or the Decla
tion of 1774 as he began the drafting. The famous seco
paragraph, naming “the pursuit of happiness” among t
fundamental human rights, echoes George Mason’s V
ginia Declaration of Rights, completed a month befo
While the Declaration’s political theory does indeed
flect the thinking of English and American Whigs in t
18th century, Jefferson’s eloquent expression of the r
tion’s mind was a lasting contribution.

—Lance G. Banning, Universily of Kentuc



The Declaration of Independence

IN CONGRESS, July 4, 1776.
The unanimous Declaration
of the thirteen united States of America,

When in the Course of human events, it becomes
necessary for one people to dissolve the political bands
which have connected them with another, and to as-
sume among the powers of the earth, the separate and
equal station to which the Laws of Nature and of Na-
ture’s God entitle them, a decent respect to the opin-
ions of mankind requires that they should declare the
causes which impel them to the separation.

We hold these truths to be self-evident, thart all men
are created equal, that they are endowed by their Cre-
ator with certain unalienable Rights, that among these
are Life, Liberty, and the pursuit of Happiness.

That to secure these rights, Governments are institut-
ed among Men, deriving their just powers from the
consent of the governed, That whenever any Form of
Government becomes destructive of these ends, it is
the Right of the People to alter or to abolish it; and to
institute new Government, laying its foundation on
such principles and organizing its powers in such form,
as to them shall seem most likely to effect their Safety
and Happiness. Prudence, indeed, will dictate that
Governments long established should not be changed
for light and transient causes; and accordingly all expe-
rience hath shewn, that mankind are more disposed to
suffer, while evils are sufferable, than to right them-
selves by abolishing the forms to which they are accus-
tomed. But when a long train of abuses and
usurpations, pursuing invariably the same Object
evinces a design to reduce them under absolute Despo-
tism, it is their right, it is their duty, to throw off such
Government, and to provide new Guards for their fu-
ture security.

Such has been the patient sufferance of these
Colonies; and such is now the necessity which con-
strains them to alter their former Systems of Govern-
ment. The history of the present King of Great Britain is
a history of repeated injuries and usurpations, all hav-
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ing in direct object the establishment of an absolute
Tyranny over these States. To prove this, let Facts be
submitted to a candid world.

He has refused his Assent to Laws, the most whole-
some and necessary for the public good.

He has forbidden his Governors to pass Laws for im-
mediate and pressing importance, unless suspended in
their operation till his Assent should be obtained; and
when so suspended, he has utterly neglected to attend
to them.

He has refused to pass other Laws for the accommo-
dation of large districts of people, unless those people
would relinquish the right of Representation in the Leg-
islature, a right inestimable to them and formidable to
tyrants only.

He has called together legislative bodies at places
unusual, uncomfortable, and distant from the deposito-
ry of their public Records, for the sole purpose of fa-
tiguing them into compliance with his measures.

He has dissolved Representative Houses repeatedly,
for opposing with manly firmness his invasions on the
rights of the people.

Ie has refused for a long time, after such dissolu-
tions, to cause others to be elected; whereby the Leg-
islative powers, incapable of Annihilation, have
returned to the People at large for their exercise; the
State remaining in the mean time exposed to all dan-
gers of invasion from without, and convulsions within.

He has endeavoured to prevent the population of
these States; for that purpose obstructing the Laws for

aturalization of Foreigners; refusing to pass others to
encourage their migrations hither, and raising the con-
ditions of new Appropriations of Lands.

He has obstructed the Administration of Justice, by
refusing his Assent to Laws for establishing Judiciary
powers.

Ile has made Judges dependent on his Will alone,
for the tenure of their offices, and the amount and pay-
ment of their salaries.

He has erected a multitude of New Offices, and sent
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hither swarms of Officers to harass our people, and eat
out their substance.

He has kept among us, in times of peace, Standing
Armies without the Consent of our legislatures.

He has affected to render the Military independent
of and superior to the Civil power,

He has combined with others to subject us to a juris-
diction foreign to our constitution, and unacknowl-
edged by our laws; giving his Assent to their Acts of
pretended Legislation:

For Quartering large hodies of armed troops among
us:

For protecting them, by a mock Trial, from punish-
ment for any Murders which they should commit on
the Inhabitants of these States:

For calling off our Trade with all parts of the world:

For imposing Taxes on us without our Consent:

For depriving us of many cases, of the benefits of
Trial by Jury:

For transporting us beyond Seas to be tried for pre-
tended offences:

For abolishing the free System of English Laws in a
neighbouring Province, establishing therein an Arbi-
trary government, and enlarging its Boundaries so as to
render it at once an example and fit instrument for in-
troducing the same absolute rule into these Colonies:

For taking away our Charters, abolishing our most
valuable Laws, and altering fundamentally the Forms of
our Governments:

For suspending our own Legislatures, and declaring
themselves invested with power to legislate for us in all
cases whatsoever.

He has abdicated Government here, by declaring us
out of his Protection and waging War against us,

He has plundered our seas, ravaged our Coasts,
burnt our towns, and destroyed the Lives of our peo-
ple.

He is at this time transporting large Armies of foreign
Mercenaries to compleat the works of death, desolation
and tyranny, already begun with circumstances of Cru-
elty & perfidy scarcely paralleled in the most barbarous
ages, and totally unworthy the Head of a civilized na-
tion.

He has constrained our fellow Citizens taken Captive
on the high Seas to bear Arms against their Country, to
become the executioners of their friends and Brethren,
or to fall themselves by their Hands.

He has excited domestic insurrections amongst us,

and has endeavoured to bring on the inhabitants of o
frontiers, the merciless Indian Savages, whose know
rule of warfare, is an undistinguished destruction of
ages, sexes and conditions.

In every stage of these Oppressions We have Pel
tioned for Redress in the most humble terms: Our r
peated Petitions have been answered only by repeate
injury. A Prince, whose character is thus marked T
every act which may define a Tyrant, is unfit to be th
ruler of a free people.

Nor have We been wanting in attentions to our Br
tish brethren. We have warned them from time to tin
of attempts by their legislature to extend an unwa
rantable jurisdiction over us. We have reminded the:
of the circumstances of our emigration and settlemes
here. We have appealed to their native justice and ma;
nanimity, and we have conjured them by the ties of o
common kindred to disavow these usurpations, whic
would inevitably interrupt our connections and corr
spondence. They too have been deaf to the voice ¢
justice and of consanguinity. We must, therefore, acqu
esce in the necessity, which denounces our Separatios
and hold them, as we hold the rest of mankind, Ene
mies in War, in Peace Friends.

We, therefore, the Representatives of the united Stat
of America, in General Congress, Assembled, appealir
to the Supreme Judge of the world for the rectitude ¢
our intentions, do, in the Name, and by Authority of
good People of these Colonies, solemnly publish an
declare, That these United Colonies are, and of Rig
ought to be Free and Independent States; that they a:
Absolved from all Allegiance to the British Crown, ar
that all political connection between them and the Sta
of Great Britain, is and ought to be totally dissolved; ar
that as Free and Independent States, they have full Pov
er to levy War, conclude Peace, contract Alliances, estal
lish Commerce, and to do all other Acts and Thing
which Independent States may of right do.

And for the support of this Declaration, with a fir
reliance on the protection of divine Providence, w
mutually pledge to each other our Lives, our Fortune
and our sacred Honor.

Resolved, That copies of the Declaration be sent (o 1l
several assemblies, conventions, and committees, (
councils of safety, and to the several commandin
officers of the continental troops; that it be proclaime
in each of the united States, at the head of the army.




To Jefferson’s
dismay, this
passage of the
Declaration
condemuing
the slave trade
was removed
because of the
objections of
delegates from
the South.

On July 9, 1776, joyous citizens of New York City, responding to news of the Declaration, pull down the statue of
George ITI that had stood for years at the tip of Manhattan. It was melted down and converted into musket balls.

CONSTITUTION

13




Crafting Bills of Rights

n 1776 British colenial governments collapsed,
and the American colonists struggled to devise
replacements that would be both legitimate and
independent of British authority. These struggles
produced an array of state constitutions that provided rich
precedents for the framers of the federal Constitution.
Of all these documents—including such landmarks as
the New York constitution of 1777 and the Massachusetts
constitution of 1780—none was more original
or influential than the Virginia Declaration of
Rights, written in the spring of 1776 by the
wealthy planter and political thinker George
Mason. Prefixed to the Virginia constitution of
1776, the Virginia Declaration of Rights be-
came a model for every state’s effort to frame a
bill of rights and ultimately was the grandpar-
ent of the U.S. Bill of Rights.
Delegates to the Virginia Convention of
1776 realized they had to preface their consti-
tution with some statement of purpose. The .
51-year-old Mason, imbued with the political :
thought of the Enlightenment, the experience

.
By i

i

of Virginia politics and the decade-long controversy wi
Britain over colonists’ rights, penned an eloquent doct
ment that he hoped would provide a standard by whi
Virginians would evaluate their leaders.

The Virginia Declaration of Rights was the first enume
ation of rights to be part of a constitutional framework; 3{
we should not read it as if it were a listing of rights as W
understand them today. “Rights” included not just indh‘iql
ual rights safeguarded from government intr
sion but “right things” and standards of condug
this is why so many provisions are phrased
“ought/ought not” language rather than t
“shall/shall not” language of command we fir
in the U.S. Bill of Rights. The Virginians did n
necessarily expect that individuals could invol
these rights in court as a defense against @
powers of government. $till, as the model che
ished by Americans of that era and as a bas
for later bills of rights, George Mason’s han
work has an honored place in the history
human liberty.

—_Richard B. Bernstein, New York Law Sch

Ma

In the spring of 1776, delegates to the Virginié. Convention met in the éapitol at Williamsburg to
draw up a state constitution. They adopted George Mason’s Declaration of Rights as its preface.
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The Virginia Declaration of Rights

June 12, 1776

A declaration of rights made by the representatives of the
good people of Virginia, assembled in full and free con-
vention; which rights do pertain to them and their poster-
ity, as the basis aned foundation of goverriment.

1. That all men are by nature equally free and indepen-
dent, and have certain inherent rights, of which, when
they enter into a state of society, they cannot by any com-
pact deprive or divest their posterity; namely, the enjoy-
ment of life and liberty, with the means of acquiring and
possessing property, and pursuing and obtaining happi-
ness and safety.

2. That all power is vested in, and consequently de-
rived from, the people; that magistrates are their trustees
and servants, and at all times amenable to them.

3. That government is or ought to be instituted for the
common benetit, protection, and security of the people,
nation, or community; of all the various modes and forms
of government, that is best which is capable of producing
the greatest degree of happiness and safety, and is most
effectually secured against the danger of maladministra-
tion; and that when any government shall be found inad-
equate or contrary to these purposes, a majority of the
community hath an indubitable, unalienable and indefea-
sible right to reform, alter or abolish it, in such manner as
shall be judged most conducive to the public weal.

4. That no man, or set of men, are entitled to exclusive
or separate emoluments or privileges from the communi-
ty, but in consideration of publick services; which, not be-
ing descendible, neither ought the offices of magistrate,
legislator or judge to be hereditary.

5. That the legislative and executive powers of the state
should be separate and distinet from the judiciary; and
that the members of the two first may be restrained from
oppression, by feeling and participating the burthens of
the people, they should, at fixed periods, be reduced to a
private station, return into that body from which they
were originally taken, and the vacancies be supplied by
frequent, certain, and regular elections, in which all, or
any part of the former members to be again eligible or in-
eligible, as the laws shall direct.

6. That elections of members to serve as representatives
of the people in assembly, ought to be free; and that all men
having sufficient evidence of permanent common interest
with, and attachment to the community, have the right of
suffrage, and cannot be taxed or deprived of their property
for publick uses, without their own consent, or that of their
representatives so elected, nor bound by any law to which
they have not, in like manner, assented for the public good.
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7. That all power of suspending laws, or the execution
of laws, by any authority without consent of the represen-
tatives of the people, is injurious to their rights, and cught
not to be exercised.

8. That in all capital or criminal prosecutions a man
hath a right 1o demand the cause and nature of his accusa-
ton, to be confronted with the accusers and witnesses, to
call for evidence in his favour, and to a speedy trial by an
impartial jury of his vicinage, without whose unanimous
consent he cannot be found guilty; nor can he be com-
pelled to give evidence against himself; that no man be
deprived of his liberty, except by the law of the land or
the judgment of his peers.

9. That excessive bail ought not to be required, nor ex-
cessive fines imposed, nor cruel and unusual punish-
ments inflicted.

10. That general warrants, wherebv an officer or mes-
senger may be commanded to search suspected places
without evidence of a fact committed, or to seize any per-
son or persons not named, or whose offence is not partic-
ularly described and supported by evidence, are grievous
and oppressive, and cught not to be granted.

11. That in controversies respecting property, and in
suits between man and man, the ancient trial by jury is
preferable to any other, and ought to be held sacred.

12. That the freedom of the press is one of the great
bulwarks of liberty, and can never be restrained but by
despotick governments.

13. That a well-regulated militia, composed of the body
of the people trained to arms, is the proper, natural and
safe defence of a free state; that standing armies in time of
peace should be avoided as dangerous to liberty; and that
in all cases the military should be under strict subordina-
tion to, and governed by, the civil power.

14. That the people have a right to uniform govern-
ment; and, therefore, that no government separate from,
or independent of the government of Virginia, ought to
be erected or established within the limits thereof.

15. That no free government, or the blessings of liberty,
can be preserved to any people, but by a firm adherence
to justice, moderation, temperance, frugality and virtue,
and by frequent recurrence to fundamental principles.

16. That religion, or the duty which we owe to our Cre-
ator, and the manner of discharging it, can be directed
only by reason and conviction, not by force or violence;
and therefore all men are equally entitled to the free exer-
cise of religion, according to the dictates of conscience;
and that it is the mutual duty of all to practise Christian
forbearance, love, and charity towards each other. [']
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America’s First Government

C‘\-' he Articles of Confederation represent the first ef-
fort of the rebelling British North American
colonies to unite as a governing and governed
body. They provided legitimacy to the Continen-

tal Congress, which had declared independence and be-

gun a war of independence against Great Britain.

Moreover, the history of the ratification presents a nice mi-

crocosm of the issues of federal and local power that have

enlivened American politics for more than two centuries.

The Articles were first drafted and debated in 1776, but
contention among the states broke out immediately. The
most vexing problem dealt with future territorial expan-
sion. Maryland, a small colony with exact western bor-
ders, refused to ratify the articles until states like Virginia
and North and South Carolina, with generous sea-to-sea
boundaries, and New York, with extensive lands gained
by Indian treaties, yielded their uncccupied western lands
to the Confederation. If Americans were to settle in these
lands, Maryland delegates argued, it would be because all
of the rebellious colonies, fighting together, had wrested
the area from Great Britain. Hence the western lands
should be used to create a national domain. The six so-
called landless states held firm on this point. Virginia del-
egates, led by Thomas Jefferson, took the lead in
negotiating a compromise. Believing that it would be

Maryland land speculators, already organized into compa-

nies, who would benefit if Virginia gave up its sea-to-sea

boundary, he proposed that all prior claims be extin-
guished so that the western lands would be a true nation-
al domain opened to settlement by ordinary Americans,
Tt took many years to resolve this issue as well as differ-
ences over how much power to give to the Continental

The Articles of Confederation were engrossed on
parchment sheets stitched together to form a scroll.
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Congress. Remarkably, the Articles were not ratified until
seven months before the decisive victory of the Ameri-
cans over the British at Yorktown; thus, independence
had largely been won and the war financed and fought
through the states’ informal recognition of the Continental
Congress.

The Articles, as ratified in 1781, created more of a
diplomatic body than a direct government. They recog-
nized that each state was to retain its “sovereignty, free-
dom and independence,” and provided for one vote for
each state delegation regardless of the state’s population.
Requisitions for funds rather than levied taxes were to fi-
nance joint efforts, and any change in the Articles re-
quired unanimous approval. An expression of many
Americans’ strong attachment to local rule, the limited po-
litical power accorded to Congress appeared less tenable
once the Treaty of Paris in 1783 removed the urgency of
fighting a common enemy.

Considering the statesmanlike compromise over the is-
sue of western land claims in 1781, it is fitting that the
greatest piece of legislation under the Articles of Confeder-
ation was the Northwest Ordinance of 1787, which provid-
ed for the creation of future states, the exclusion of slavery
in the Northwest territories and orderly procedures for sur-
veying and selling land in public domain. New states, ac-
cording to this ordinance, were to be organized politically
as quickly as population permitted, and each state was to
come into the union “on an equal footing with the original
states in all respects whatsoever.” Thus did the Continental
Congress in its last meetings signal American devotion to
the principle of self-government.

—Joyce Appleby, University of California, Los Angeles




The Articles of Confederation

TO ALL TO WHOM these Presents shall come, we the under-
signed Delegates of the States affixed to our Names send
greeting,.

Whereas the Delegates of the United States of America
in Congress assembled did on the fifteenth day of Novem-
ber in the Year of our Lord One Thousand Seven Hun-
dred and Seventy seven, and in the Second Year of the
Independence of America agree to certain articles of Con-
federation and perpetual Union between the States of
Newhampshire, Massachusetts-bay, Rhodeisland and
Providence Plantations, Connecticut, New York, New Jer-
sey, Pennsylvania, Delaware, Maryland, Virginia, North-
Carolina, South-Carolina and Georgia in the Words
following, viz. “Articles of Confederation and perpetual
Union between the States of Newhampshire, Massachu-
setts-bay, Rhodeisland and Providence Plantations, Con-
necticut, New-York, New-Jersey, Pennsylvania, Delaware,
Maryland, Virginia, North-Carolina, South-Carolina and
Georgia.”

Article I. The Stile of this confederacy shall be “The
United States of America.”

Article IL Each state retains its sovereignty, freedom
and independence, and every Power, Jurisdiction and
right, which is not by this confederation expressly dele-
gated to the United States, in Congress assembled.

Article IO The said states hereby severally enter into a
firm league of friendship with each other, for their com-
mon defence, the security of their Liberties, and their mu-
tual and general welfare, binding themselves to assist
each other, against all force offered to, or attacks made
upon them, or any of them, on account of religion, sover-
eignty, trade or any other pretence whatever.

Article IV. The better to secure and perpetuate mutual
friendship and intercourse among the people of the differ-
ent states in this union, the free inhabitants of each of
these states, paupers, vagabonds and fugitives from Jus-
tice excepted, shall be entitled to all privileges and immu-
nities of free citizens in the several states; and the people
of each state shall have free ingress and regress to and
from any other state, and shall enjoy therein all the privi-
leges of trade and commerce, subject to the same duties,
impositions and restrictions as the inhabitants thereof re-
spectively, provided that such restriction shall not extend
so far as to prevent the removal of property imported into
any state, to any other state of which the Owner is an in-
habitant; provided also that no imposition, duties or re-
striction shall be laid by any state, on the property of the
united states, or either of them.

If any Person guilty of, or charged with treason, felony,
or other high misdemeanor in any state, shall flee from
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Justice, and be found in any of the united states, he s
upon demand of the Governor or executive power, of
state from which he fled, be delivered up and remove
the state having jurisdiction of his offence.

Full faith and credit shall be given in each of th
states to the records, acts and judicial proceedings of
courts and magistrates of every other state.

Article V. For the more convenient managemen
the general interests of the united states, delegates s
be annually appointed in such manner as the legisla
of each state shall direct, to meet in Congress on the
Monday in November, in every year, with a power
served to each state, to recall its delegates, or any of th
at any time within the year, and to send others in t
stead, for the remainder of the Year.

No state shall be represented in Congress by less t
two, nor by more than seven Members; and no per
shall be capable of being a delegate for more than tt
years in any term of six years; nor shall any person, be
a delegate, be capable of holding any office under
united states, for which he, or another for his benefi
ceives any salary, fees or emolument of any kind.

Each state shall maintain its own delegates in a mee
of the states, and while they act as members of the ¢
mittee of the states.

In determining questions in the united states, in C
gress assembled, each state shall have one vote.

Freedom of speech and debate in Congress shall
be impeached or questioned in any Court, or place ot
Congress, and the members of congress shall be prot
ed in their persons from arrests and imprisonments, ¢
ing the time of their going to and from, and attendance
congress, except for treason, felony, or breach of
peace.

Article VI. No state without the Consent of the un
states in congress assembled, shall send any embass;
or receive any embassy from, or enter into any con
rence, agreement, alliance or treaty with any King, pr
or state; nor shall any person holding any office of p:
or trust under the united states, or any of them, acceg
any present, emolument, office or title of any kind w
ever from any king, prince or foreign state; nor shall
united states in congress assembled, or any of them, g
any title of nobility.

No two or more states shall enter into any treaty, ¢
federation or alliance whatever between them, with
the consent of the united states in congress assemb
specifving accurately the purposes for which the sam
to be entered into, and how long it shall continue.

No state shall lay any imposts or duties, which may




terfere with any stipulations in treaties, entered into by the
united states in congress assembled, with any king, prince
or state, in pursuance of any treaties already proposed by
congress, to the courts of France and Spain.

No vessels of war shall be kept up in time of peace by
any state, except such number only, as shall be deemed
necessary by the united states in congress assembled, for
the defence of such state, or its trade; nor shall any body
of forces be kept up by any state, in time of peace, except
such number cnly, as in the judgment of the united states,
in congress assembled, shall be deemed requisite to garri-
son the forts necessary for the defence of such state; but
every state shall always keep up a well regulated and dis-
ciplined militia, sufficiently armed and accoutred, and
shall provide and constantly have ready for use, in public
stores, a due number of field pieces and tents, and a prop-
er quantity of arms, ammunition and camp equipage.

No state shall engage in any war without the consent
of the united states in congress assembled, unless such
state be actually invaded by enemies, or shall have re-
ceived certain advice of a resolution being formed by
some nation of Indians to invade such state, and the dan-
ger is so imminent as not to admit of a delay, till the unit-
ed states in congress assembled can be consulted: nor
shall any state grant commissions to any ships or vessels
of war, nor letters of marque or reprisal, except it be after
a declaration of war by the united states in congress as-
sembled, and then only against the kingdom or state and
the subjects thereof, against which war has been so de-
clared, and under such regulations as shall be established
by the united states in congress assembled, unless such
state be infested by pirates, in which case vessels of war
may be fitted out for that occasion, and kept so long as
the danger shall continue, or until the united states in con-
gress assembled shall determine otherwise.

Article VII. When land-forces are raised by any state
of the common defence, all officers of or under the rank
of colonel, shall be appointed by the legislature of each
state respectively by whom such forces shall be raised, or
in such manner as such state shall direct, and all vacan-
cies shall be filled up by the state which first made the
appointment.

Article VIII. All charges of war, and all other expences
that shall be incurred for the common defence or general
welfare, and allowed by the united states in congress as-
sembled, shall be defrayed out of a common treasury,
which shall be supplied by the several states, in propor-
tion to the value of all land within each state, granted to or
surveyed for any Person, as such land and the buildings
and improvements thereon shall be estimated according
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to such mode as the united states in congress assembled,
shall from time to time direct and appoint. The taxes for
paying that proportion shall be laid and levied by the au-
thority and direction of the legislatures of the several
states within the time agreed upon by the united states in
congress assembled.

Article IX. The united states in congress assembled,
shall have the sole and exclusive right and power of de-
termining on peace and war, except in the cases men-
tioned in the sixth article—of sending and receiving
ambassadors—entering into treaties and alliances, provid-
ed that no treaty of commerce shall be made whereby the
legislative power of the respective states shall be re-
strained from imposing such imposts and duties on for-
eigners, as their own people are subjected to, or from
prohibiting the exportation or importation of and species
of goods or commodities whatsoever—of establishing
rules for deciding in all cases, what captures on land or
water shall be legal, and in what manner prizes taken by
land or naval forces in the service of the united states shall
be divided or appropriated—of granting letters of marque
and reprisal in times of peace—appointing courts for the
trial of piracies and felonies committed on the high seas
and establishing courts for receiving and determining fi-
nally appeals in all cases of captures, provided that no
member of congress shall be appointed a judge of any of
the said courts.

The united states in congress assembled shall also be
the last resort on appeal in all disputes and differences
now subsisting or that hereafter may arise between two
or more states concerning boundary, jurisdiction or any
other cause whatever; which authority shall always be
exercised in the manner following. Whenever the leg-
islative or executive authority or lawful agent of any
state in controversy with another shall present a petition
to congress stating the matter in question and praying
for a hearing, notice thereof shall be given by order of
congress to the legislative or executive authority of the
other state in controversy, and a day assigned for the ap-
pearance of the parties by their lawful agents, who shall
then be directed to appoint by joint consent, commis-
sioners or judges to constitute a court for hearing and
determining the matter in question: but if they cannot
agree, congress shall name three persons out of each of
the united states, and from the list of such persons each
party shall alternately strike out one, the petitioners be-
ginning, until the number shall be reduced to thirteen;
and from that number not less than seven, nor more
than nine names as congress shall direct, shall in the
presence of congress be drawn out by lot, and the per-
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